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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS, 

Munsiff No.2. 

 

This the 4th day of February/2022 

 

Title Suit No.96/2009 

Shri Sumal Das, 

S/o- Late Kshirod Das, 

R/o- Lalmati Barbhag, Ward No. 2, 

Tezpur Town, Mouza- Mahabhairab, 

P.S.- Tezpur, Dist- Sonitpur, Assam 

--------Plaintiff 

-Versus- 

1. Smti Arati Bala Das @ Arati Das, 

W/o- Late Kartik Das @ Kartik Ch. Das, 

R/o- No. 2, Jyoti Nagar, 

Ram Krishna Society Road, Siliguri, 

Pin- 734001, Dist- Jalpaiguri, West Bengal 

2. Shri Pankaj Saha, 

S/o- Late Pradip Saha, 

R/o- Lalmati Barbhag, Ward No. 2, 
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Tezpur Town, Mouza- Mahabhairab, 

P.S.- Tezpur, Dist- Sonitpur, Assam 

    ----- Defendants 

This is a suit came up for final hearing on 07-01-

2022, in presence of following Advocates: 

Counsel for Plaintiff  :   Sri S. Mishra, Sri T. Paul 

Counsel for Defendants :   Sri K. Sarma  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

JUDGMENT 

Plaintiff’s case in brief: 

1. This is a suit for declaration of decree of specific 

performance of agreement of sale against both the 

defendants and confirmation of possession over the suit 

land and premises. 

2. That the defendant no. 1, Smti Arati Bala Das @ Arati 

Das, was also the resident of Lalmati Barbhag, Ward No. 2, 

Tezpur Town, Mouza- Mahabhairab, Police Station- Tezpur, 

District- Sonitpur, Assam. 

3. That the defendant no. 1 used to reside with her 

husband at her residence under Tezpur Municipal Holding 

No. 602, ward no. 2, Tezpur Town standing on the plot of 

land measuring 0(Zero) Bigha 0 (Zero) Katha 10 (Ten) 

Lessas covered by Dag No. 588 (old)/997 (new) of periodic 

patta no. 146 (old)/187(new) situated at Tezpur town, part 

II, Mouza: Mahabhairab, Police Station- Tezpur, District- 

Sonitpur, Assam more particularly described in the 
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schedule herewith as she was the owner and possessor 

thereof. 

4. That her husband was an employee of the 

department of the defence at the outskirt of Tezpur town. 

5. That one Smti Debabala Das, daughter of Late 

Matiram Das, had purchased the plot of land measuring 0 

(zero) Bigha 1(one) Katha 3(three) lessas covered by dag 

no. 588 of periodic patta no. 146 from M/s Jagat Bandhu 

Pharmacy & Stores Private Ltd. Tezpur including the 

aforesaid plot of land measuring 10(ten) lessas vide 

registered sale deed no. 2693 for the year 1966 on 22-09-

66 and thereafter the defendant no. 1 purchased the said 

plot of land measuring 10(ten) lessas out of the said 

1(one) katha 3(three) lessas of land by registered sale 

deed no. 4324 for the year 1970 executed on 20-11-70, 

the copies of the same were furnished by the defendant 

no. 1 to the plaintiff at the time of agreement of sale. 

6. That the defendant no. 1 originally hails from Siliguri, 

Dist- Darjeeling, West Bengal. 

7. That the defendant no. 2, Shri Pankaj Saha, is the 

resident of Lalmati, Barbhag, Ward No. 2, Tezpur Town, 

Mouza- Mahabhairab, Police Station- Tezpur, Dist- 

Sonitpur, Assam and as such he is the neighbor of the 

plaintiff. 

8. That during the period from 1984 to the month of 

October, 2000 the plaintiff used to reside in the part house 

of the residence of Shri Swapan Dey, son of Shri Rakhal 
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Dey at Lalmati Barbhag, Tezpur town, with the members of 

the family of the plaintiff. 

 That the plaintiff is the sole earning member of his 

family. 

9. That the parties to the suit were well known to each 

other being residents of Lalmati Barbhag which is a small 

locality of a very limited persons. 

10. That the defendant no. 1 had decided to shift 

permanently to Siliguri, Dist- Jalpaiguri, West Bengal after 

the retirement of her husband in the service for the reason 

best known to them. 

 That the defendant no. 1 had no issue and that her 

old widow mother used to reside at Siliguri, Dist- 

Jalpaiguri, West Bengal. 

11. That prior to such shifting to Siliguri finally the 

defendant no. 1 rented out the said house and premises to 

the plaintiff verbally on the monthly rental basis of Rs. 

600.00 (Rupees Six Hundred) per month. 

12. That the plaintiff started to use and occupy the 

aforesaid house and premises as tenant with the members 

of his family since November, 2000 while the defendant no. 

1 shifted to Siliguri, West Bengal with all her domestic 

materials from the said house and premises. 

13. That the said house and premises is under Tezpur 

Municipality holding no. 602, ward no. 2, Tezpur Town and 

standing on the part of land measuring 0(zero) bigha 

0(zero) katha 10(ten) lessas described in the Schedule 

below. 
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14. That defendant no. 1 used to come Tezpur 

sometimes with her husband and sometimes alone to 

collect the house rent/rents from the plaintiff for the said 

house and premises and also for her/their other business. 

15. That sometimes in the month of September, 2001 

the defendant no. 1 had given a proposal to the plaintiff to 

sell and transfer the said plot of land together with the 

house and structures standing thereon in use and 

occupation of the plaintiff with the members of his family. 

 That the plaintiff expressed his willingness to 

purchase the same. 

16. That in pursuance to the said proposal of the 

defendant no. 1 and willingness of the plaintiff verbal 

agreement of sale in respect of the said land and the 

house and structures was entered into by them on 06-09-

2001 and the price of the said properties was settled at Rs. 

1,50,000/- (Rupees One Lakh Fifty Thousand) only out of 

which Rs. 76,000/- (Rupees Seventy  Six Thousand) only in 

cash  was paid by the plaintiff and the defendant no. 1 

duly received the same as earnest money with agreed 

terms to pay the balance consideration at the time of 

registration of execution of sale deed in respect of the 

aforesaid land, house and structures and as such the 

balance of the purchase money was being payable at the 

time of registration.  

 That nothing was put into writing then on the mutual 

understanding and good faith between the plaintiff and the 

defendant no. 1. 
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17. That time was not the essence of the said agreement 

of sale. 

18. That unfortunately the husband of the defendant no. 

1 died at Siliguri after a prolong illness. 

19. That the defendant no. 1 visited Tezpur during the 

last part of the month of June, 2007 and she voluntarily 

acknowledged the receipt of aforesaid amount of advance 

of Rs. 76,000.00 (Rupees Seventy Six Thousand) only in 

writing on 30-06-2007 on twenty rupees stamp papers 

further acknowledging receipt of rents of the said house 

and premises upto 30-06-2007 at the rate of Rs. 600.00 

per month in presence of three witnesses, namely Shri 

Babul Das, a resident of Cotton Road, Tezpur, Shri Mridul 

Bora of village Besseria, Mouza Bhairabpad, P.S. Tezpur 

and Shri Sankar Das resident of Lalmati, Tezpur. 

 That the defendant no.1 delivered possession of the 

said land and  house and structures standing thereon on 

the same date in connection with the said agreement of 

sale and since then the plaintiff has been in continuous 

possession thereof. 

20. That the possession of the plaintiff over the suit land, 

house and structures described in the Schedule below from 

30-06-2007, is on the strength the said agreement of sale. 

21. That even though there was no date of execution of 

the sale deed in the Registration Office in respect of the 

suit land, houses and structures in the agreement of sale 

and in the writing dated 30-06-2007 the plaintiff requested 

of defendant no. 1 to execute a registered sale deed in 
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respect of the suit land, houses and structures a number of 

times and further he told her that he was ready to pay the 

balance sum of the total consideration i.e. Rs. 74,000/- 

(Rupees Seventy Four Thousand) only at the time of 

execution of sale deed. 

22. That the defendant no. 1 persuaded the plaintiff to 

wait for some more time for her some personal problem 

and the plaintiff believed her as their relation was cordial 

and friendly. 

23. That in the meantime the plaintiff came to know that 

the husband of the defendant no. 1 died at Siliguri after a 

prolong illness and as such the execution of sale deed was 

delayed some more month. 

24. That in the first week of the month of November 

2008 the plaintif came to know that the defendant no. 1 

executed a registered sale deed in respect of the suit land, 

house and premises in favour of the defendant no. 2 on 

15-03-08 without the knowledge of the plaintiff and 

immediately thereafter the plaintiff applied for the certified 

copy of the said sale deed and found that the said 

registered sale deed was being no. 479 for the year 2008 

and Rs. 50,000.00 (Rupees Fifty Thousand) only was the 

consideration of the suit land, house and structures. 

 That the defendant no.1 stealthily and most illegally 

executed the said sale deed in favour of the defendant no. 

2. 

25. That the plaintiff has failed to understand why the 

defendant no.1 executed the said sale deed for 
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consideration of Rs. 50,000.00 (Rupees Fifty Thousand) 

even though the plaintiff had agreed to purchase the suit 

land, house and structures at the consideration of Rs. 

1,50,000/- (Rupees One Lakh Fifty Thousand) only had 

already been paid and the defendant no. 1 received the 

same. 

26. That being helpless and having no way out the 

plaintiff has been compelled to issue a notice dated 30-12-

2008 by registered post to both the defendants no. 1 and 2 

through his advocate Shri Nayan Mani Das, Tezpur 

requesting the defendant no. 1 to cancel the said sale deed 

and to execute a registered sale deed in respect of the suit 

land, house and structure in favour of the plaintiff and it 

was also stated therein that the plaintiff was ready and 

willing to pay the balance amount on the date of execution 

of sale deed. 

27. That both the defendants nos. 1 and 2 received the 

said notices. 

 That be it mentioned that the unmarried sister of 

defendant no. 2, Smti Malina Saha received the notice on 

behalf of defendant no. 2 and she is a member of the 

family of the defendant no. 2 resides with him together 

with their mother. 

28. That the plaintiff came to know on 10-11-2008 that 

the performance of executing sale deed in respect of the 

suit land, house and structures in favour of plaintiff was 

refused by the defendant no. 1 without any ground and 
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reason when the certified copy of the said sale deed was 

obtained. 

29. That the plaintiff paid the land revenues of the suit 

land for Bhaskarabdas 1405, 1406, 1407, 1408, 1409, 

1410, 1411 on 20-01-2005 and for 1412 on 02-08-2006 in 

the names of the plaintiff and with the knowledge and 

consent of the defendant no. 1. 

30. That the defendant no. 2 stealthily recorded his 

name on 01-10-2008 against the Municipal Holding of the 

house and structures standing on the suit land in place of 

the defendant no. 1 without knowledge of the plaintiff 

most illegally even though he had knowledge about the 

said agreement of sale as well as the actual physical 

possession of the plaintiff delivered by the defendant no. 1 

on 30-06-2007 and still the said possession is continued till 

now. 

31. That the defendant no. 1 paid no heed to the 

requests made by the plaintiff prior to issuing the said 

notice and thereafter in the notice itself. 

32. That the defendant no. 1 has no right to sell the 

property in question to the defendant no. 2 during the 

subsistence of the aforesaid contract she entered into and 

the defendant no. 2 is not a purchaser in good faith for 

consideration and he had notice of the plaintiff‟s prior 

agreement for purchase as well as his use and occupation 

of said house and structures and actual physical possession 

over the suit land. 
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33. That the plaintiff has been always ready and willing 

to perform his part of contract and he is still ready to do so 

for which he has opened an account in the Allahabad Bank, 

Chandmari, Tezpur and an amount of Rs. 75,000.00 

(Rupees Seventy Five Thousand)  only is in his credit 

therein. 

That the plaintiff is legally entitled to a decree of 

specific performance of agreement of sale against both the 

defendants and confirmation of possession over the suit 

land and premises. Hence, this suit. 

34. Summons was issued from the Court to the 

defendants. Vide order dated 01-02-2014, the suit 

proceeded exparte against the defendant no.1 Defendant  

No.2 contested the suit by filing written statement stating 

that suit filed by the plaintiff is not at all maintainable not 

maintainable in the form and also being not permitted by 

provisions contained in Section 19(b) of the Specific Relief 

Act. The defendant contended that there is no scope for 

cancelling Sale Deed No. 479 for the year 2008 executed 

on 15-03-2008 by the defendant no. 1 in favour of the 

defendant no. 2. The claim of relief of cancellation of 

mutation in the name of defendant no. 2 cannot be laid 

without impleading Tezpur Municipal Board as a defendant 

in the suit. the plaintiff and defendant no. 1 happened to 

be residing at Lalmati, Barbhag of Tezpur Town at 

sometime is not disputed. It is also not disputed that the 

defendant no. 1 and her husband lived together in the 

house comprising Tezpur Municial Holding No. 602 of ward 
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no. 2 of Tezpur Town and that the said house stands on a 

plot of land measuring 10 Lessas covered by Dag No. 

588(old)/997 (new) of P.P. No. 146 (old)/187 (new) of 

Part- II Tezpur town. It is also not disputed that the 

husband of defendant no. 1 happened to be an employee 

of Defence Department. It is also not disputed that Smt. 

Deba Bala Das, D/o- Lt. Moni Ram Das has purchased a 

plot of land measuring 1 Katha 3 Lessas of the Dag and 

Patta referred to above from M/S. Jagat Bandhu Pharmacy 

and Stores Pvt. Ltd, Tezpur and that the suit land 

measuring 10 Lessas was purchased by the defendant no. 

1 from the said Smt. Deba Bala Das. While Smt. Deba Bala 

Das purchased the land by Sale Deed No. 2693 for the 

year 1966 on 22-09-1966, the defendant no. 1 purchased 

the suit land by registered Sale Deed No. 4324 for the year 

1970 on 20-11-1970. This defendant is not concerned with 

any agreement of sale allegedly entered between the 

defendant no. 1 and the plaintiff, however, it is fact that 

the defendant no. 1 entered into an agreement of sale of 

suit land along with the house standing thereon which she 

settled to sale to the defendant no. 2 in consideration of 

Rs. 50,000/- (Rupees Fifty Thousand) against an advance 

of Rs. 20,000/- (Rupees Twenty Thousand) only leaving 

the balance amount of Rs. 30,000/- (Rupees Thirty 

Thousand) only to be paid to her at the time of registration 

of sale document. The original Sale Deed by which the 

defendant no. 1 purchased the suit land was handed over 
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to the defendant no. 2 at the time of entering into of 

agreement of sale in favour of the defendant no. 2 

35. The plaintiff has examined four numbers of witnesses 

including plaintiff himself.  The defendants examined five 

numbers of witnesses. I have gone through the evidence 

on record including the documents relied on. 

36. It is an old pending case as per the Revised Action 

Plan of Hon‟ble Gauhati High Court and a suit for ejectment 

under the Assam Urban Areas Rent Control Act, 1972, 

hence it requires expeditious disposal. In the present 

circumstances, I have taken this case for ex-parte 

arguments of learned counsels for defendants and for 

Judgment accordingly.  

37. Learned counsel for the defendant No.2 would 

submit while relying on authoritative pronouncements as 

PARESH ALIAS PRABODH HAZARIKA vs. PUTHIMAL 

DAS & Others reported in (2015) 3 GLR 755 held that 

Sec.54 of Transfer of Property Act, 1882, does not lay 

down any condition that in order to acquire title after 

purchase by execution of a registered Sale Deed, the 

delivery of possession is a condition precedent,  DR 

AMBICA PRASAD vs. MD ALAM AND ANOTHER 

reported in AIR 2015 SC 2459 has held that, after the 

transfer of lessor‟s right in favour of the transferee, the 

latter gets all rights and liabilities of the lessor in respect of 

subsisting tenancy. Sec.10 of Transfer of Property Act, 

1882 does not insist that transfer will take effect only when 

the tenant attorns. It is well settled law that a transferee of 
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the landlord‟s rights step into the shoes of the landlord 

with all rights and liabilities of the transferor landlord in 

respect of the subsisting tenancy.  RAM KARANJI MORE 

vs. KESHARDEV JALAN reported in (1997) 1 GLR 33, it 

is held that when there is no written contract the tenancy 

is always a monthly tenancy and rent is due and payable at 

the end of the month, CHITTARANJAN GHOSH vs. 

ABDUR RAHMAN reported in (1996) 2 GLR 262, held 

that Payment of rent is a condition of tenancy, breach of 

the condition, tenancy may be evicted, GINIA DEVI 

DHELIA vs. ASHISH DEBNATH AND ANR. Reported in 

(2015) 2 GLR 358 held that tenant required under the 

law to pay rent in respect of suit premises even when suit 

is filed by the landlord, seeking the ouster of the tenant on 

the allegation of being a defaulter- duty to pay rent 

remains throughout the trial- tenant defaulting in payment 

of rent even during the pendency of the suit-tenant liable 

to be evicted for being a defaulter and FIDAUL HAQUE 

AND ANR. vs. JORGINA BEGUM reported in  (2014) 4 

GLR 490, held that suit for eviction of a tenant on the 

ground of default-burden lies on the tenant to prove that 

he has either paid the rent to the landlord within the time 

allowed or deposited the same in court as required under 

sub-Sec.(4) of Section 5 of the Act. 

38. On the basis of the pleading of the rival parties the 

following issues were framed:  

i. Whether the suit is maintainable? 

ii. Whether there is any cause of action for the suit?  
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iii. Whether there was an oral agreement between the 

plaintiff and the defendant on 06.05.2001 for Sale of 

Schedule property to the plaintiff by the defendant No.1 

and whether sale consideration for the same was settled at 

Rs.1,50,000/- (Rupees One Lakh Fifty Thousand) ? 

iv. Whether the plaintiff paid Rs.76,000/- to the 

defendant No.1 as advance amount towards that sale 

consideration? 

v. Whether the defendant No.1 delivered possession of 

the schedule property to the plaintiff on 30.06.2007?  

vi. Whether the defendant No.1 executed the Sale Deed 

No.479 for the year 2008 dated 15.03.2008 in favour of 

the defendant No.2 in respect of the schedule property 

without knowledge of the plaintiff ? 

vii. Whether the plaintiff is entitled to the decree as 

prayed for?  

viii. Whether the plaintiff was a tenant under the 

defendant No.2 and being so he is a defaulter? 

ix. Whether the plaintiff is liable to be evicted from the 

suit premises? 

x. Whether the defendant is entitled to the decree as 

prayed for? 

xi. To what other relief/reliefs the plaintiff is entitled to? 

DECISION, DISCUSSION AND REASONS: 

Decision on issue No. i: 

Whether the suit is maintainable? 

39. The defendants had pleaded that the suit is not 

maintainable in the form and also being not permitted by 
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provisions contained in Section 19(b) of the Specific Relief 

Act, however they failed to specify how and in what 

manner the suit is not maintainable. The suit is of civil 

nature and the present court is competent to try the same. 

Hence, the suit is maintainable. This issue is decided in 

affirmative. 

Decision on issue No. ii: 

Whether there is any cause of action for the suit?  

40. The defendants pleaded that the plaintiffs do not 

have the cause of action for institution of this suit. The 

expression "cause of action" would mean the existence of a 

right in favour of the plaintiffs and the denial thereof by 

the defendants. Needless to say, if the plaintiffs succeed in 

proving their pleadings, then they will be entitled to the 

reliefs. In the instant suit the plaintiff prays for declaration 

of decree of specific performance of agreement of sale 

against both the defendants and confirmation of 

possession over the suit land and premises and the denial 

of the same by defendants, arise a cause of action for the 

suit. So, there appears to be a genuine dispute for 

adjudication between the parties and the facts narrated in 

the plaint discloses a cause of action. 

 Hence, this issue is decided in favour of the plaintiffs. 

Decision on issue Nos. iii, iv, v and vii: 

Whether there was an oral agreement 

between the plaintiff and the defendant on 

06.05.2001 for Sale of Schedule property to the 

plaintiff by the defendant No.1 and whether sale 
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consideration for the same was settled at 

Rs.1,50,000/- (Rupees One Lakh Fifty Thousand) ? 

Decision on issue No. iv: 

Whether the plaintiff paid Rs.76,000/- to the 

defendant No.1 as advance amount towards that 

sale consideration? 

Decision on issue No. v: 

Whether the defendant No.1 delivered 

possession of the schedule property to the plaintiff 

on 30.06.2007?  

And 

Decision on issue No. vii: 

Whether the plaintiff is entitled to the decree 

as prayed for?  

41. For the sake Of convenience I have decided these 

four issues together. It is the contention of the plaintiff 

that the defendant no. 1 despite entering into a contract 

with the former in respect of the suit land for a 

consideration of Rs.1,50,000/- out of which amount 

plaintiff paid Rs.76,000/- and defendant no.1 received it 

and executed a sale agreement dated 30.06.2007 and yet 

the defendant no. 1 failed to execute a sale deed as 

promised rather defendant No.1 sold the suit land to the 

defendant No.2. 

42. Upon these factual backdrops, let me unravel the 

relevant evidence. 

43. Plaintiff as P.W.1, substantiated the plaint and 

deposed that defendant no. 1 entered into an agreement 
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for sale of the suit land with him for total consideration of 

Rs.1,50,000/- and executed an unregistered sale 

agreement dated 30.06.2007 and received Rs.76,000/- as 

part payment. P.W.1 identified the jamabandi of P.P. 187, 

unregistered sale agreement as Exhibit 2, pleader‟s notice 

dated 30.12.2008 as Exhibit-7, postal receipts dated 

30.12.2008 are as Exhibit No.8 & 10.  

44. Put to cross-examination, P.W.1 admitted that he 

was a tenant of defendant No.1 monthly rent Rs.600/- but 

here was no written agreement. He had paid monthly rent 

till June, 2001. After that he had not paid rent. The Patta 

no. 146(Old)/187(New) and dag No. 588(Old)/997(New) of 

the suit land. The land was measuring 10 lechas and an 

Assam type house thereon. Ext -2 was written by Mridul 

Bora. In Ext-2, there was no signature of writer. Ext-2 was 

written in mix of small and big different letters and in one 

place, there was strike out something.  In Ext-2 was 

written by two different inks. In Ext-2, where it was written 

as Arati Bala Das it has overwritten. Ext-2 was written in 

his house at evening 05.00-05.30 P.M dated 06.09.2001. 

Later, he stated that the date should have been 

30.06.2007 instead of 06.09.2001. at that time his family, 

Mridul Borah, Shadhan Das and Babul Das was present. 

P.W.1 stated that on 15.03.0228, the defendant No.1 had 

sold the suit land along with the house to defendant No.2, 

Pankaj Saha vide registered deed. 

45. P.W.2 (Sankar Das) in his evidence stated that 

plaintiff had been living as a tenant near the suit land from 
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1984 to 2000. Defendant No.1 was lived in the suit land 

with her husband. After retired from service her husband, 

Defendant No.1 leave for Siliguri and lived there as a 

permanent resident. Defendant No.1 had given a part of 

the house to the plaintiff as a tenant at monthly rent 

Rs.600/- and from the year 2000 they lived in the suit land. 

In the year 2001, the defendant No.1 had made an offer to 

the plaintiff to sell the suit land and accordingly, plaintiff 

had interested to purchase the suit land. Thereafter, 

plaintiff and defendant No.1 agreed in Rs.1,50,000/- and 

the plaintiff paid Rs.76,000/- as advanced money and 

agreed to pay the remaining amount on the execution of 

the Sale Deed.  In the month of June, 2007, Defendant No. 

1 entered into an agreement with the plaintiff. P.W.2 also 

witnessed in the agreement. Ext-2(1) is his signature and 

Ext-2(3) is Arati Bala Das signature. On the day of 

agreement, Defendant No. 1 delivered the possession and 

till date P.W.1 had possessed the suit land. P.W.2 further 

stated that Plaintiff had many times requested defendant 

No.1 to execute the sale deed but she did not do. In the 

year 2007, Defendant No. 1 had executed a registered sale 

deed in favour of Pankaj Saha without informing plaintiff.  

46. In his cross-examination, P.W.2 stated that he did 

not know about the measurement of the suit land. He 

stated that on the north Late Manikanta Das, on the south 

Road, on the east Late Arun Bikash Dey and on the west 

Late Manikanta Das of the suit land. He also stated that 

Exhibit-2 was the agreement for sale and he had put his 
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signature therein and also admitted that Exhibit-2 was 

written in different colour of ink. He stated that there were 

some big and some small letters and several strike out on 

there. In Exhibit -2, the name of Arati was written as blue 

ink and Das was written as black ink. Ext-2(3) was the 

signature of Arati bala Das was overwriting for two or more 

times.  After the signature of the  Babul Das, a date was 

written, which was overwriting. In Ext-2, on the left side 

outside of the margin some small letters were written to 

explain the schedule of the agreed land. In Ext-2 backside, 

D Das was written but thereafter it was strike out and 

written as Arati Bala Das.  Ext-2 was written by Mridul Bora 

in the house of plaintiff. The house of Mahikanta was 

nearby the suit land.  Ext-2 was written in an instance and 

Babul das, Mridul Bora and plaintiff were his friends. 

47. P.W.3 (Mridul Bora) in his cross examination stated 

that he was a businessman lived in Beseria, far from the 

suit land. He did not know about the dag number and 

patta number, and municipal holding number, ward 

number and the ward commissioner of that ward.  Ext-2 

was overwritten in different place, had struck out some 

letter, also overwritten in the name of Arati Bala Das and 

written by different ink. P.W.3 has stated that at in time of 

writing the agreement, the ink was finished and written 

two letters by different ink. He had written the Ext-2 in 

between 4.00 -5.00 PM in plaintiff house. P.W.3 stated that 

Plaintiff was his friend, so he went there on that day. He 

had no knowledge about the money consideration between 
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plaintiff and Arati Bala Das.  He has not seen any 

documents regarding the suit land. In Ext-2, the word east 

was written in three times. Ext-2 was of different big and 

small letters.  He had not known to Arati Bala Das 

personally, where she lived etc. Ext.2 was done for which 

land, he had no knowledge.  

48. P.W.4 (Babul Das) in cross examination he deposed 

that his house was half kilometre far from the suit land.  

He had no knowledge about the dag and patta number, 

municipal holding number of the suit land. The suit land 

was mutated in Arati Bala Das.  P.W.4 has not seen the 

documents of the suit land.  The house of Mahikanta Das, 

Swapan Dey, Shankar Das was near the suit land.  P.W.4 

had admitted that he was detained in jail for fake currency 

scheme for 15 days and one case was proceeding against 

him in Sessions Judge Court, Sonitpur.  He further stated 

that in Ext-2, there were overwriting in many places and 

one place the word was strike out. In Ext-2 two color ink 

was used and there were many small and big letters. The 

Ext-2 was prepared in plaintiff‟s house during 04.00 to 

05.00 PM.  On the day, he and Mridul Borah came to 

plaintiff house and thereafter Shankar das. He also 

admitted that 15.09.2008, Defendant No.1 has executed a 

registered sale deed in favour of Pankaj Saha. 

49. D.W.1 has stated in his evidence that no agreement 

was made between him and plaintiff after purchased the 

land. He had not issued notice to the plaintiff. After 

purchased the suit land he had mutated his name in 
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records of right and paid land revenue.  On 15.03.2008, 

D.W.1 had purchased the suit land and from that the 

plaintiff was became his tenant and plaintiff had not paid 

any single rent to D.W.1.  The plaintiff has illegally 

possessed the suit land.  D.W.1 has deposed that the 

plaintiff and defendant no.1 has not entered into 

agreement of sale of suit land. D.W.1 identified the 

registered sale deed as Ext-A.  

50. D.W.-2 in her evidence has corroborated the 

testimony of D.W.1.  D.W.-2 has stated that she had 

purchased the suit land from Smti Debabala Das vide 

registered Sale Deed 4324 on 20.11.1970. Thereafter, she 

took the possession and constructed house and lived 

thereon and took the holding number 602 of ward No.2 

from Tezpur Municipality Office. The plaintiff was as a 

tenant lived in D.W.2 house on monthly rent at Rs.600/- as 

admitted by the all PWs. The suit land was originally 

owned by Jagat Bandhu Farmacy and the said Debabala 

purchased from him. D.W.2 had never offered the plaintiff 

to sell the suit land. She had never agreed and entered 

into contract with agreement to sale of the suit land and 

took the money. Defendant No.2 is her sister son. D.W.2 

has sold the suit land to him and entered into agreement 

on 27.06.2007 in presence of witnesses, (1) Kamda Prasad 

Choudhury, (2) Pradip Kumar Dutta. She also informed 

defendant No.2 that plaintiff was her tenant. The 

defendant No.2 also agreed and told her that the plaintiff 

have to pay the rent to him otherwise plaintiff would be 
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defaulter, which are mentioned in the Sale Deed. 

Thereafter, D.W.2 executed the sale deed in favour of 

defendant No.2 and filed no objection affidavit to allow him 

registered his name in holding number in place of her. The 

plaintiff has admitted in his evidence that from June 2001, 

he did not pay the monthly rent. He had never made 

payment to defendant No.2 and as such he was a defaulter 

as stated in the counter claim and pray for decree of rent. 

51. D.W.3 (Kamda Prasad) in his evidence deposed that 

suit land known to him.  He knew that D.W.1 has 

purchased the suit land along with the house thereon. 

D.W.2 has lived in the house before sold it to D.W.1.  He 

was present at the time of agreement to sale dated 

20.06.2001 

52. D.W.4 (Dwijendra Devnath) D.W.1 & 2 and D.W.3 

came to the court and met him on 27.06.2001 and 

requested to write an agreement to sale.  Accordingly 

D.W.3 had bought a 10 rupees stamp paper from the 

vendor Sri Gopal Biswash and wrote the deed of 

agreement of sale and defendant No.1 put her signature in 

presence of witnesses DW-3 and Pradip Kr Dutta and wrote 

his name as writer.  

53. In cross examination D.W.3 stated that he has been 

working in Court since 1990. He has not put his card 

number after his signature.  On agreement to sale 

defendant No.2 has not put his signature. 

54. D.W.5(Dr. Tilaka Das) in her evidence stated that the 

Director of her office received a sealed envelope from 
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Munsiff No.1, Tezpur with a direction in connection with 

Title Suit.96/2009 on 31.08.2016. On the same day the 

sealed envelope sent to the Divisional In-charge by the 

Director, for examination and opinion. After opening the 

sealed envelope, she got two numbers of documents which 

are remarked by Q1 OMR and S1, S2, S3.  All the 

documents have carefully and thoroughly examined and 

compared the disputed signatures with the supplied 

specimen signatures in all aspects of handwriting 

examination and detection of forgery with the help of 

scientific instruments such as Docucentre VAC 5000, VAC 

6000, Forensic XP 4010D etc. under different lighting 

system. D.W.5 opinion is that the person who wrote blue 

enclosed signature stamped and marked as S1, S2 & S3 

did not write the red enclosed signatures similarly stamped 

and marked Q1 & Q2. 

55. In her Cross examination, DW-5 has deposed that 

while comparing S1, S2 & S3 with Q1 & Q2 observed by 

her the variation of writing which was not stated in her 

opinion.  She also stated that although it is natural that 

due to passage of time, the hand writing of a person may 

change, but his characteristics and nature of writing will 

not be change at all.  

56. From the perusal of the entire evidence it reflected 

that plaintiff has rested his case on the basis of 

unregistered sale agreement marked as Exhibit 2. Exhibit 2 

is an unregistered agreement for sale. Registration of an 

instrument is the prima facie proof of the intention of 
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executor that he seeks to transfer the ownership of an 

immoveable property on a future date on certain conditions 

as set forth in the agreement thereof.  

57. It is settled law that where the plaintiff comes before 

the Court in order to seek a decree for specific 

performance of contract of sale of immovable property, 

burden lies on the plaintiff to prove that there was 

consensus ad-idem between the parties for a concluded 

agreement for sale of immovable property.  

58. The basic question, which requires consideration in 

the present matter is that whether prima facie there was a 

concluded agreement for sale of the suit land is made out 

by the plaintiff or not. The four ingredients necessary to 

make an agreement to sale are: (i) particulars of 

consideration; (ii) certainty as to party, that is, the vendor 

and the vendee; (iii) certainty as to the property to be 

sold; and (iv) certainty as to other terms relating to 

probable cost of conveyance to be borne by the parties, 

time, etc.  

59. The first fundamental, which must be proved beyond 

all probability is the existence of a valid and enforceable 

contract. Where valid and enforceable contract has not 

been made, the Court will not make a contract for the 

parties. Specific performance will not be ordered if the 

contract itself suffers from some defect, which makes the 

contract invalid or unenforceable.  

60. Reverting to the suit in hand, it appears from the 

pleadings as well as the evidence-on-record that there was 
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no concluded contract with certainty between the plaintiff 

and defendant No.1 as the agreement was wrote with 

mixture of small and big letters and mix of different inks.  

That, apart, the payment of money amounting to 

Rs.76,000/- in cash is not substantiated by any money-

receipt or bank-statement or income-tax return. P.W.1 

admitted it in his cross-examination. D.W.5 has also opined 

that the person who wrote blue enclosed signature 

stamped and marked as S1, S2 & S3 did not write the red 

enclosed signatures similarly stamped and marked Q1 & 

Q2. It is reveals that defendant No.1 has not put her 

signature on the Ext-2. 

61. Moreover, the real test is the intention of the parties. 

In order to constitute a „sale‟, one of the parties must 

intend to transfer the ownership of the property and the 

other party must also intend that the price would be paid 

either in present or in future. The intention is to be 

gathered from the recital of the agreement for sale, 

conduct of the parties and the evidence on record.  

62. A scrupulous scrutiny of the Exhibit-2, agreement 

for sale would reveal that there are no terms or conditions 

or clauses or stipulations mentioned as regards to the 

intention of the parties except the mention of total 

consideration and payment of part consideration. The 

Exhibit-2 further does not show that the possession of 

the suit land has been delivered to the plaintiff. The suit 

land‟s description is not ascertainable from the Exhibit-2 
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though it is apparent from Exhibit-1 jamabandi that the 

suit land is a part of 10 Lechas land.  

63. There is nothing on record to hold that the plaintiff 

and defendant no. 1 were ad-idem on the essential terms 

of the contract in case. In an agreement for sale of an 

immoveable property, the law requires that it must be 

certainty so as to be certain in respect of the suit property 

as well as the modalities of certain terms and conditions. 

The plaintiff having failed to demonstrate that he had done 

specific act in consequence of the contract, this Court is 

loathe to exercise discretion in accordance with sub-

Section (3) of Section 20 of the Specific Relief Act, 1963.  

64. For determination of the question of admissibility of 

Exhibit-2, it is the recital therein which shall be decisive. 

In the present suit, an immovable property is allegedly 

sought to be transferred on payment of part of the 

consideration amounting Rs. 76,000/- in cash out of a total 

consideration of Rs.1,50,000/- but without any money 

receipt and also without handing over the possession of 

the property but merely on an unregistered agreement for 

sale by hand written on a stamp paper of Rs.20/- only. 

Further, from a plain reading of the provision envisaged 

under Section 2(10) of the Indian Stamp Act, 1899 

(hereinafter „the Act‟), it is evident that an instrument by 

which movable or immovable property is transferred, 

comes within the expression “conveyance” and shall be 

chargeable with duty as contemplated under Section 3 of 

the Act. Thus, the agreement to sale (Exhibit-2) in 



P a g e  | 27 

Case No: Title Suit 96 of 2009 
 

question is a conveyance within the meaning of Section 

2(10) of the Act and is to be duly stamped. Section 35 of 

the Act makes such instrument (Exhibit-2) not duly 

stamped inadmissible in evidence.  

65. In the light of Sec.91 of Indian Evidence Act, 1872 

which states- “Evidence of terms of contracts, grants and 

other dispositions of property reduced to form of 

document. When the terms of a contract, or of a grant or 

of any other disposition of property, have been reduced to 

the form of a document, and in all cases in which any 

matter is required by law to be reduced to the to the form 

of a document, no evidence shall be given in proof of the 

terms of such contract, grant or other disposition of 

property, or of such matter, except the document itself, or 

secondary evidence of its contents in cases in which 

secondary evidence is admissible under the provisions 

hereinbefore contained.” The document Ext-2 is held not 

proved in accordance of Sec. 67 of the Indian Evidence 

Act, 1872 as it is not proved that defendant No.1 executed 

the deed of agreement. 

66. It is also pertinent to stated here that any contract of 

sale (agreement to sell) which is not a registered deed of 

conveyance (deed of agreement for sale) would fall short 

of the requirements of Sections 54 and 55 of The Transfer 

of Property Act, 1882 (“hereinafter the TP Act”) and will 

neither confer any title nor transfer any interest in an 

immovable property (except to the limited right granted 

under section 53A of the TP Act) for defending possession. 
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According to the Transfer of Property Act, 1882, an 

agreement of sale, whether with possession or without 

possession, is not a conveyance. Section 54 of Transfer of 

Property Act, 1882, states that sale of immoveable 

property can be made only by a registered instrument and 

an agreement of sale is not a document of transfer and 

does not create any interest or charge on its subject 

matter. Indeed, any circumvention of the law cannot be 

countenanced.  

67. Moreover, I am not giving the benefit of the doctrine 

of part performance under Section 53A of the Transfer of 

Property Act, 1882, to the plaintiff in as much as that the 

benefit of the said doctrine cannot be given as the physical 

possession of the immoveable property was not delivered 

to the plaintiff by the defendant no.1 or his legal heirs 

under the Exhibit 2. In an agreement for sale of an 

immoveable property, the law requires that it must be 

certainty so as to identify the property agreed to be sold. 

Needless to add, on the basis of Exhibit 2, the plaintiff has 

not been able to probabilize that the defendant no.1 had 

executed an agreement for sale on 30.06.2007, 

undertaking to convey the suit land to the plaintiff or that 

the defendant no. 1 obtained earnest money from the 

plaintiff in this regard and consequently, it can be inferred 

that the plaintiff is not entitled to enforce specific 

performance of the contract to the defendant No.1.  

 Hence, these four issues are decided in the negative 

and against the plaintiff. 
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Decision on issue No. vi: 

Whether the defendant No.1 executed the Sale 

Deed No.479 for the year 2008 dated 15.03.2008 in 

favour of the defendant No.2 in respect of the 

schedule property without knowledge of the 

plaintiff? 

68. PW-1 stated in his evidence on 15.03.0228, the 

defendant No.1 Arati Bala Das had sold the suit land to 

defendant No.2, Pankaj Saha. PW-2 also corroborated it 

that in the year 2007, Defendant No.1 had executed a 

registered Sale Deed in favour of defendant No.2, Pankaj 

Saha without knowledge of the plaintiff. To prove his claim, 

defendant No.2 exhibited the registered Sale Deed as 

Exhibited as Ext-A from the pleading it is revealed that the 

plaintiff has admitted the fact that Sale Deed No. 479 for 

the year 2008 was executed on 15-03-2008 by the 

defendant no. 1, Arati Bala Das in favour of the defendant 

no. 2, Pankaj Saha.  Also the plaintiff admitted that the suit 

land belongs to defendant No.1. The recital of the contents 

of Ext.A indicates that the suit land measuring 10 Lessas 

was purchased by the defendant no. 1 from one Smt. Deba 

Bala Das. While Smt. Deba Bala Das purchased the land by 

Sale Deed No. 2693 for the year 1966 on 22-09-1966, the 

defendant no. 1 purchased the suit land by registered Sale 

Deed No. 4324 for the year 1970 on 20-11-1970. This 

defendant No.2 is not concerned with any agreement of 

sale allegedly entered between the defendant no. 1 and 

the plaintiff, however, it is fact that the Defendant No. 1 
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entered into an agreement of sale of suit land along with 

the house standing thereon which Defendant No.1 settled 

to sale to the Defendant no. 2 in consideration of Rs. 

50,000/- (Rupees Fifty Thousand) against an advance of 

Rs.20,000/- (Rupees Twenty Thousand) only leaving the 

balance amount of Rs. 30,000/- (Rupees Thirty Thousand) 

only to be paid to her at the time of registration of sale 

document. The original Sale Deed by which the defendant 

no. 1 purchased the suit land was handed over to the 

defendant no. 2 at the time of entering into of agreement 

of sale in favour of the defendant no. 2. Ext-2 which is the 

agreement to sale there was no mention about the deliver 

possession. The plaintiff as a tenant has been residing the 

house over the suit land. The plaintiff had been the tenant 

in occupation of the house since long before 30-06-2007 as 

a tenant of the defendant no. 1 and after the purchase of 

the landed property by the defendant no. 2 by registered 

Sale Deed being No. 479 for the year 2008 dated 15-03-

2008 of Tezpur Sub-Registry Office, the plaintiff happens 

to be the tenant of the defendant no. 2 and in as much as 

the plaintiff has failed to pay the arrear rental to the 

defendant no. 2 in spite of repeated demands. Evidence of 

D.W.1 reflects that defendant No.1 entered into an 

agreement for sale with D.W.1 and executed a Sale Deed 

in favour of him in respect of the suit land. This evidence 

could not be demolished or discredited by the plaintiff 

during the cross-examination of D.W.1. 
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69. From the evidence on record it appears that plaintiff 

is in possession in respect of landed property. Moreover, 

the exhibits in used by the defendants suffer from no 

ambiguity and clearly speaks that the defendant No.2 

intended to purchase schedule property belonging to the 

defendant No.1 for a consideration of Rs. 50,000/- and 

accordingly the parties entered into an agreement for sale 

dated 20.06.2001 and executed a Sale Deed No. 479 for 

the year 2008 on 15-03-2008 by the defendant no. 1 in 

favour of the defendant no. 2 before the Tezpur Sub-

Registry Office, Sonitpur, Tezpur. 

70. From a discreet perusal of the entire evidence on 

record, both oral as well as documentary, I see no cogent 

and justifiable reasons to disbelieve the case of the 

defendants which has been corroborated by evidence on 

material points. Hence, this issue is decided in favour of 

the defendants. 

Decision on issue No. viii and ix: 

Whether the plaintiff was a tenant under the 

defendant No.2 and being so he is a defaulter? 

Whether the plaintiff is liable to be evicted 

from the suit premises? 

71. Sec.5(1)  of the Assam Urban Areas Rent Control 

Act, 1972 deals with the law of the tenant being defaulter. 

It provides that where the tenant has not paid the rent 

lawfully due from him in respect of the house within a 

fortnight of its failing due, he becomes a defaulter. 

Moreover, according to this provision any delay in deposit 
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of rent in the court after the mid night of the fortnight will 

make the tenant a confirmed defaulter. In the instant suit, 

the plaintiff having failed to do so, it is highly probable that 

he has failed to make payment of the rent to the 

defendant No.1. The plaintiff has clearly admitted in his 

evidence that he has not deposited any rent from the June, 

2001 to the defendant No.1 and not in the court during 

continuance of the suit. Accordingly, from the facts found 

above corresponding to the law cited above, I find that, as 

the plaintiff has neither submitted the rent in respect of the 

suit premises to the defendant No.1 & 2 nor deposited any 

rent to the court, as such he is a defaulter. 

72. It is an admitted fact of the plaintiff that he used to 

stay in the suit premises of the defendant No.2. The 

defendant No.2 has purchased the suit land vide 

Registered sale deed, which was let out by the defendant 

no.1.  That, after purchase of the possessory right, the 

defendant No.2 became the absolute owner of the suit 

premises and paid revenue. That from 2001 the plaintiff 

entered into the suit premises as a tenant and since then 

he has been residing in that premises. The plaintiff did not 

pay the rent and plaintiff has no mood to vacate the 

premises. The PW-1 claimed that defendant No.1 has 

entered into agreement to sale.  The defendant No.1 & 2 

have denied the above fact. Now, the plaintiff to prove his 

claim has exhibits the Agreement to sale as Ext-2. On the 

basis of Exhibit 2, the plaintiff has not been able to 

probabilize that the defendant no.1 executed an agreement 
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for sale on 30.06.2007 undertaking to convey the suit land 

to the plaintiff. Therefore, considering all the above 

discrepancies, I do not find the above piece of evidence to 

be credible. 

73. Therefore, considering the spirit of Sec.91 of Indian 

Evidence Act, 1872, the document so produced by the 

plaintiff, is held to be not proved and cogent to hold that 

after execution of the same he got possessory right over 

the suit land. 

74. Therefore, considering the above discussion it is held 

that plaintiff has no possessory right and interest over the 

suit land and premises. He is a defaulter. Reliance at this 

stage can be had upon S.D Bhita and anr Vrs R. Devi 

reported in 2002 1 GLR 122 wherein it has been stated 

that the liability of the tenant subsists on through the 

proceedings even when the matter is pending before the 

highest court. Tenant failing to discharge his duties at any 

stage during the pendency of any proceedings is liable to 

be evicted. Reliance can also be had upon Sobha Biswas 

and others -Vs- Ranjit Lodh  reported in 2006 (1) 

GLT 479 it has been held that “Duties of tenant towards 

payment of rent – Requirement to pay the monthly rent by 

a tenant to the landlord during the pendency of an 

ejectment suit filed by the landlord- Held, such a liability to 

pay the monthly rent to the landlord subsists during the 

pendency of eviction suit even though the default relates 

to period after filing of the eviction suit- If tenant fails to 
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discharge his liability the landlord shall have the right to 

get the decree for ejectment”.  

75. Under such circumstances it cannot be substantiated 

by the plaintiff that he has been paying the monthly rents 

regularly to the landlord which inturn leads to the 

conclusion that there is default in the payments of regular 

rents to the landlord. Therefore, if the plaintiff pays the 

arrear rent and rent due then he cannot be evicted. 

Evidence of PW-1 reveals that rent has been paid till June, 

2001. The defendant No.1 has also stated that no any 

arrear rent has been paid. After purchased the suit land, 

Defendant No.2 has mutated his name in the record of 

rights and has been paying the land revenue for the said 

suit land. Ext -I, the copy of jamabandi of P.P. No. 

187(new) fortified the above averment. Ext-F, copy of 

revenue paying receipt which also shows that defendant 

No.2 has paid land revenue for the suit land. The D.W.3 

and D.W.4 also corroborated that evidence of D.W.2 that 

by executing registered sale deed No. 479/2008dated 

15.03.2008 . The plaintiff has claimed that he is in 

possession of the suit land as he has the right, title and 

interest over the suit land. But the defendants have 

established with evidence that defendant No.2 has right, 

title and interest over the suit land.  

76. Thus, in view of the discussion made in all foregoing 

paras, it is clearly establishes that the defendant No.2 has 

been able to substantiate his claims and the plaintiff has 

failed to make good any of his claim. According to the 
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provision of the Sec.6(1) of the Assam Urban Areas Rent 

Control Act 1972, the tenant can be evicted from the house 

on the ground of sub-letting, being defaulter and making 

structural change. From the discussion it is seen that 

plaintiff is defaulter in respected of the suit premises. The 

ground of sub-letting and making structural changes could 

not be proved against the plaintiff.  

77. After going through all the evidence on record, the 

Court finds that the defendant No.2 has been able to 

establish that the plaintiff is a defaulter in payment of rent 

in respect of the schedule premises from June, 2007.  It 

also appears that the plaintiff is in possession of the 

tenanted room without making payment of the monthly 

rent. Therefore, the plaintiff is liable to be evicted from the 

suit premises. Moreover, the plaintiff is liable to pay the 

arrear rent and further rent till his ejectment. Although, the 

plaintiff is defaulter since June, 2007, the defendant No.2 

is entitled to the arrear rent from 01.11.2009 to 30-11-

2012 @ Rs.600/- per month amounting to Rs. 10,800/- 

immediately preceding the filing of this suit. Moreover, the 

Defendant No.1 is also entitled to future rent @ Rs. 1200/- 

Per month from the date of filing of the suit till ejectment 

of the plaintiff from the suit premises. Hence, both these 

issues are decided in favour of the defendants. 

Decision on issue No. x: 

Whether the defendant is entitled to the decree 

as prayed for? 
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78. In this instant suit the defendant No.2 has prayed for 

recovery of suit premises evicting the plaintiff therefrom. 

In view of the discussion Issue No.8 & 9 above, the 

plaintiff is defaulter and liable for eviction. It also appears 

that the plaintiff is in possession of the tenanted room 

without making payment of the monthly rent. Therefore, 

the plaintiff is liable to be evicted  from the suit premises. 

Moreover, the plaintiff is liable to pay the arrear rent and 

further rent till his ejectment. Although, the plaintiff is 

defaulter since June, 2007, the defendant No.2 is entitled 

to the arrear rent from 01.11.2009 to 30-11-2012 @ Rs. 

600/- per month amounting to Rs. 10,800/- immediately 

preceding the filing of this suit. Moreover, the Defendant 

No.1 is also entitled to future rent @ Rs. 1200/-  per month 

from the date of filing of the suit till ejectment of the 

plaintiff from the suit premises preferably, within three 

months from the date of judgment failing which the said 

amount shall carry an interest @ 9% per annum w.e.f. 

expiry of said three months till its realization. Hence, this 

issue is decided in favour of the defendants. 

Decision on issue No. xi: 

To what other relief/reliefs the plaintiff is 

entitled to? 

79. The pleadings of the parties referred to here-in-

before at the time of narration of facts of the respective 

cases of the parties and the evidences so deposed as well 

as the discussion in the foregoing issues clearly establish 

that the plaintiff‟s suit has no cause of action. Therefore, 
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the plaintiff is not entitled to the decree and relief(s) as 

prayed for. Needless to add, the suit is liable to be 

dismissed with costs. This issue is decided in the negative 

and against the plaintiff. 

ORDER 

80. In the conclusion the suit is dismissed and the 

counter claim is decreed on contest with cost. The counter 

claimant is entitled to following reliefs  

i. The plaintiff is liable to be evicted from the suit 

premises.  

ii. The plaintiff is liable to pay the arrear rent and 

further rent till his ejectment.  

iii. Although, the plaintiff is defaulter since June, 2007, 

the defendant No.2 is entitled to the arrear rent from 

01.11.2009 to 30-11-2012 @ Rs. 600/- per month 

amounting to Rs. 10,800/- immediately preceding the 

filing of this suit.  

iv. The Defendant No.1 is also entitled to future rent @ 

Rs. 2,000/-  per month from the date of filing of the 

suit till ejectment of the plaintiff from the suit 

premises preferably, within three months from the 

date of judgment failing which the said amount shall 

carry an interest @ 9% per annum w.e.f. expiry of 

said three months till its realization.  

81. Prepare decree accordingly.  

82. Judgment is pronounced in open court.  
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 Given under my hand and seal of this court on this 

4th day of February, 2022.      

  

 

 

Priyanka Saikia, AJS 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

1. PW-1 : Sumal Das. 

2. PW-2 : Shankar Das. 

3. PW-3 : Mridul Bora. 

4. PW-4 : Babul Das. 

Plaintiff’s Exhibits:  

1. Ext-1: Jamabandi of P.P. No. 187 (new) of Tezpur 

town, Part 2.  

2. Ext-2: Agreement for sale.  

3. Ext-3: Valuation list.  

4. Ext-4: Deed of Sale executed on 15.03.2008.  

5. Ext-5: Sketch map.  

6. Ext-6: Revenue receipt. 

7. Ext-7: Advocate notice upon Smti. Arati Bala Das. 

8. Ext-7(1) to Ext-7(3): Signatures. 

9. Ext-8: Postal receipt. 

10. Ext-9: Postal acknowledgement receipt. 

11. Ext-10: Advocate notice upon Shri Pankaj Saha. 

Ext-10(1) and Ext-10(2): Signatures. 

12. Ext-11: Postal receipt. 

13. Ext-12: Postal acknowledgement receipts. 

Defendants’ Witnesses: 

1. DW-1 : Pankaj Saha. 

2. DW-2 : Arati Bala Das. 

3. DW-3 : Kamada Prasad Choudhury. 

4. DW-4 : Dwijendra Debnath. 

5. DW-5 : Dr. Tilaka Das. 
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Defendants’ Exhibits: 

1. Ext. A: Deed of Sale executed on 15.03.2008. 

2. Ext. A(1) to Ext. A(14): Signatures. 

3. Ext. B : Agreement for sale. 

4. Ext. B(1) to Ext. B(9): Signatures. 

5. Ext. C: NOC in the form of affidavit. 

6. Ext. D: Sale deed bearing no. 4324. 

7. Ext. E: Sale deed for the year 1966. 

8. Ext. F: Revenue receipt. 

9. Ext. G: Tax invoice of holding no. 602. 

10. Ext. H: Valuation list. 

11. Ext. I: Jamabandi of P.P. No. 187 (new) of Tezpur 

town, Part 2. 

 

 

Priyanka Saikia, AJS 

Munsiff No.2 

Sonitpur, Tezpur 


